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SPAC_ ABOVE THIS L!D!E _ESERVED FOR RECORDF&_fS USE

COVENANT TO RESTRICT USE OF PROPERTY_

_'_AVI!_RO_AL RESTRICTION

(Re: Assessor's Parcel No. 477-09-037

Lorentz Barrel and Drum Superfund Site)

This Covenant and Agre=--m_nt ("Covenant") is made by and betw4en !0th
Street Land N-anaq_aent (the "Covenantor" ) , the current owner of

property situated in San Jose, County of Santa Clara, State of
California, described in Exhibit "A", attached hereto and

incorp_orated herein by this reference (the "Property"), and the

Department of Toxic Substances Control (the "Deparnment") . Pursuant

to Civil Code section 1471(c), the Department has determined that

this Covenant" is reasonably necessary_ to protect present or future

human health or safety or the environment as a result of the presence

on the land of hazardous materials as defined in _ealth and Safety

Code ("H&SC") section 25260. The Covenantor and the Oepart_me___n,

collectively referrei to as the "Parties"/ hereby agree that the use

.?f the Property be restricted as set fcrth in this Cove-nant. The"

Parties further intend that the provisions of tLis" Covenant a_so be

for t.,'_,._benefit of the U.S. Environme__tal Protection Agency _s a

third party be-neficie__¢.
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.ARTICLE Z

STAT_[9 OF FACTS

l. Ol. The Properny, totaling approximately 5 acres is more

particularly described and depicted in _Cnibit "A", attached hereto

=and incorporated herein by this reference. The ProperEy is located

at 1507 South 10th Street, at the corner of South !0_q Street and
Alma _cvenue, San Jose, County of Santa Clara, State of California.

This propertl/ is more specifically described as Santa Clara County

2_=s_ssor's Parcel No. 477-09C037.

1.02. The Property commodity known es Lo_'entz Barrel _and .D_'ILm

Site was operated as a drum recycling facility fro_ 1947-1987.

Autowrecking facilities, a junklzard, ..a roofing company, a

construction company and a sandblasting company also operated oil the

Property. Contaminanion was first identified in 1981. in late 1987

and 1988, the United States Environmental Protection Agency ("U.S.

EPA") and the Department jointly conducted emergency response actions
to re_move contaminated soils.

Several re-mediation tec_hno!ogies have been employed to address the

contamination on the Property, including without limitation, a

groundwater pump and _reat system, soil vapor extraction ("SVE")

system, encapsulation of contaminated soil with a asphalt-concrete

D cap to prevent infiltration to groundwater, and re_moral and off-site
disposal of contaminated soil, septic system and sewer lines. The

Site was divided into two operable units (OU). OU 2 consisted of

evaluation and remediation of the shallow groundwater. The;_ Record
of Decision for O17 2 was signed in September 1988 by U.S. EPA, and

the r_med_v selected consisted of extraction of contaminated shallow

groundwater and treatment. Currently, a group of poterltially

responsible parties, u_ider a consent decree (C-90-0488) entered into
in 1990, operates a pump and treatment system to r_mediate

contaminated groundwater. The Record of Decision for Operable Unit

1 was si<rned,in AugUst 1993 by U.S. EPA and addresses a final action
for the contaminated soil and debris. The selected remedy includes

treating contaminaned soil using EVE, capping the remaining

contaminated soil and debris with asphaltic .concrete pavement,_

groundwater monitoring, r_moval and disposal of other contaminated

n_terials, debris arid stockpiled soils, and i_pl e-ment ing

institutional controls. U_.S, EPA operates a SVE syst_ at the

Property.. The location of SVE system and groundwater-treatment system"
are sho%_l on Exhibit B.

The asphalt-concrete cap is continuous over the entire parcel.
Reinforced, cast-in-place concrete retaining walls and cast-in-

place concrete curbs and gutters are at the Site perimeter. __q

eight-foot high metal mesh fence with heavy gauge posts is

continuous around the Site perimener and two locked access gates

D (one on ']Alma Street and one on 10th Street) have been installed.

1
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A!l surface water is coliecned within the Site perimeter and is

collected in a large storm drain inlet near Alma Street. The
storm water is thegn sent to the main City of San Jose scorn drain
located under Alma Streen.

!. 03. The primary contamin_ns of concern affeccing
_crroundwat er are: arsenic, nickel, trichloroethane: l, !-

dich!oroethane, i, 1-dichloroethene : ].,2-dichloropropane, cis -!, 2-

dichloroethene, I, 2-dichoroethane, !, i, 2,2 tetrach!oroethane,

be_nze_ne, chloroform, tetrachloroethe::e, trichloroet.;le_ne, toluene,

cinlordane, ,tux_/h_.c_e, PCBs (total) :-_%dvinyl ch!orlde. Contaminants
of concern legend!fled in soil include: arsenic, chromium, lead,

aldrin,, chlordane, 4,4-DDD, 4,_--DDE, 4,4-DDT, "dieldrin, endosu!fan,
PCBs (total) , 2,3,7,8-TCDD, phenol, di(ethylhexyl)phthalate, bis (2-

ethylhexyl )phthalate, di-n-butylphthalat e, buty!benzylphthalat e,

phenanthrene, pentachlorophenol (PCP) , trichloroethene, and

tetrachloroethene. The potential human health effects resulting from

exposure to these contaminants are as described in the US Department

of Health and Human Services, _ublic Health Services, Agency for

Toxic Substances and Disease Registry, Individual Toxicological
Profiles. Based on the health risk assessment prepared by Ebasco in

July 1990, the Department concluded that use of the Property as

residence, hospital, school or day care center would e_ntai! an

unacceptable cancer ris'k. The Department further concluded that the

Property, as remediated, and subject to the restrictions of the

Covenant, does not present an unacceptable t.hreat to human safety or
e_vironme_nt, if limited to commercial and industrial use.

__RTZCLE!Z _.

DEFINITIONS

2.01. Department. "Department" means the California Department
of Toxic Substances Control and includes its successor agencies, if

axly.

2.02. _J. S. EPA. "U. S. EPA" means the United States

Environmental Protection Agency_ and includes its successor agencies,

ifany.

2.03. Owner. "Owner" means the Covenanter, i_s successors in

interest, and their successors in intezest, including heirs and

assigns, who at any time hold title to: or an ewn@rship interest in,

all or any portion of the Property.

7
2.04. Occupant. "Occupant" means Owners aXld any person el-

entity entitled by ownership, leasehold, or other legal relationship

to the right to occupy any pornion of the Property.

2.05. C_CLA Lead A_e.qcv. "CF_RCLA Lead Agency" means the

gove_-_nmental entity having the designated lead responsibility to

imple_ment response action under the National Contingency Plan
("NCP"), 40 C.F.R. Part 300. U.S. EPA is the CERCLA Lead Age_ncy at

the time of the recording of this i_nstrument.
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ARTICLE ZIi

GENERAL PROVISIONS

3. Ol. Restrictions to Run wlth the Land. This Cov__nant sets

forth protective provisions, covenants, restrictions, and conditions

(collec{ively referred to as "Restrictions"}, subject to which the

Property and every portion thereof shall be improved, held, used,

occum.ied, leased, sold, hvpothecazed, encumbered, and/or conveyed_
Each and every Restriction: (a) runs with the la_d _ -pu_suanu to _&SC

section 25355.5(a) (i) (C) and Civil Code section 1471; (b) inures _o

the be!Lefit of and passes with each and e'<e__y portion of the.

Prop_.zty, (c) is for the be._efit of, am0._ ":.j enforceable by the _

Depa3rtment, (d) is for the benefit of tf.S. EPA as a third party
beneficiary, and (e) is imposed upon the entire Property unless

expressly stated as applicable only to a specific portion thereof.

3.02. Bindin_ upon 0wners/OCCuDants. Pursuant to H&SC section

2E355.5(a) (1)(C), this Covenant hinds all owners of the Property,

their heirs, successors, and assignees, -and the agents, e-mployees,
and lessees of the owners, heirs, successors, and assignees. Pursuant

to Civil Code section 1471(b), all successive owners of the Property
are exp_ressly bound hereby for the benefit of the Department and U_S.
EPA.

3.03. Written Notice of the Presence of Hazardous Substances.

Brier to the sale, lease, sublease, assignment or other transfer of

the Property, or any portion thereof, the owner, lessor, sublessor,
assignor or other transferor shall give the buyer, lessee, sublessee,

assignee or other transferor written notice that hazardous substances

are located on or beneath the Property, as re cccccccccf_iredby H&S_ section
25359.7.

3.0/_. incorporation into Deeds and Leases. The Restrictions

set forth herein shall be incorporated by reference in each and all

deeds, leases, assignments, or other transfers of all or any portion
of the Property which are hereafter executed or renewed. Eitrther,

each Owner or Occupant shall include in any inst!-ument conveying any

in_erest in all or any portion of the Property, including but not
limited to deeds, leases, and •mortgages, a notice •which is in

substantially the following for_:

NOTICE: THE T__'I'm_EST CONVEYED _Y iS _%_BJECT TO AN

_VV--/_KONME/qTAL P_ST_rCT!0N AN]3 COV]KNAIqT .TO Iq_'S.%_R__CTUSE 0F _
PI_OPE_TY, P_COILD_-H3 ZN THE PUBLIC LAND ]%ECORDS ON ."

[DATE]____, IN BOOK , PAGE _, II_" FAY09. OF A]_D
ENFORCEABLE BY T/-IS C._L_I__OI_ DE P.u-KTMEIqT OF TOXIC

SubSTANCES CONTROL, AND FOR 'I'_ BEh-EF!T OF THE U.S.
_NV'/_ROI_M]EI_T_A.LPROTECTION AGENCY.

3.05. Conveyance of Property. The Owner shall provide notice

to the Department and to U.S. EPA not later than thirty (30) days

after any conveyance of any ownership interest in the Property

(excluding mortgages, liens, and other non-possessoz_z e-qcumbrances) . "_
The Department and U.S. EPA shall not, by reason of this Covenant,

i
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have authority to approve, disapprove, or othe__ise affecn proposed

conveyance, except as othe-_ise provided by law, by administranive

order, or by a specific provision of this Covenant.

ARTICLE iV

RESTRZCT!ONS

4. C,I ,_ohlb___ Uses. "fhe Property shall not be used far any
of the fol!¢winq purposes:

(el A residence, including any mobile hG_.:_eor factor,_f

bua!u heu_'_ing, constructed or inst::iled for use as
residential human habitation.

(b) A hospital for humans.

(c) A public or private school for persons under 21 years

of age.

(d) A day care center for children.
(e) A Fublic Park.

4.02. Soil Mana_me-n%

(a) Except as provided by Section 4.02(b) below, the

Property shall _ot be used in such a way that will

disturb or interfere with the integrity of the Cap,

D the SVE system, or the groundwater treatment systemas noted in Section 4.04.

(b) The Property shall be used and developed in a way

that preserves the _ntegrlty of the Cap installed on

the Property, except that under the supervision _f

the CERCLA Lead Agency, the Cap may be removed or

disturbed temporarily to install f_<tures, repair or

replace the Cap or install improvements on the

Propei-ty. The capped soil shall not be disturbed
without a Soil Management Plan and a _ea!th and

Safety Plan submitted to the CERCLA Lead Agency for
review and approval.

(c) Any contaminated soils brought to the surface by

grading, excavation, trenching or backfilling shall

be maxlaged in accordance with all applicable

provisions of state and federal law.

(d) The Choler shall provide the CERCL4k Lead Agency

<_ritterf notice at _easu fourteen (i_-) days prior to

a11y _ct!vl<_.es Which will disturb the Cap, underlying

soils, or so=l and groundwater treat_nlent systems.

4.03. Prohibited Activities. The following activities shall

not be conduc<ed at the Property:

(a) Raie/_ng of food (cattle, food crops), and

(b) Extraction of groundwater for purposes ether thansite r=-.mediation
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_- 04. Non-interference _ "_". ,v!,_nCao, SVE System or Grotundwaner

Treatment System. Cove._annor agrees :

(a} Activities that may disturb the Cap (e.g. excavation,

grading, removal, trenching, filling, earth move_menn,

or mi_in__) shall not be permitced on t=he Capped

Property without prior review and approval by the
CERCLA Lead Agency.

(b) All uses and _eve_opmenc of the Capped Property shall

prese__-¢e tha integrity and pb-_sical accessibility of

the Cap. SVS Syst_ and Groiu:_dwater Treat_.c_t System.•

<c) The Cap shall not be altered without written approval

by the CERCLA Lead Age_ncl'.

(d) Covenanter shall notif? the CERCI_ Lead Agenc_z of

each of the following: (i) the type, cause, location

and date of any damaqe to the Cap and (ii) the type

and date of repal_ of such darm_ge. Notification to

the CERCLA Lead Agency shall .be made as provided

below within ten (10) work/-ng days of both the

discovery of any such disturbance and the completion

of any repairs. Timely and accurate notification by
axly Owner or Occupant shall satisfy this re cB/ire!ae-qt

on behalf of all other Owners and Occupants.

4.05. Access for the Department. The Department shall

have reasonable right of entry and access to the Property for

inspection, monitoring, and other activities consistent with the

pur!9oses of this Covenant as deemed necessary_ by the Departm_t

in order to protect the public health or safetl#, or t_e

environment. Nothing in this instrument shall limit or otherwise"

affect U.S. EPA's right Of entry and access, or U.S. EPA's

authority to take response actions under C_CLA, the National
Contingency Plan, _-0 C.F.R. Part 300, and its successor

provisions, or federal law.

4.06. _ccess for ImD!_mentin_ 0oeration and Maintenance.

The entity or person responsible for implementing the Operation

arld Maintenance Plan shall •have reasonable right of e-nt-_I/and

access to the Property for_ the purpose of imm!e-me-nting the

Operation and Maintenance Pl_t? until the CERCLA Lead Agency " ..

determines that no f_rther Operation arLd Maintenance is

required.

ARTICLE V

ENFORCEZZENT

5.01. Enforcement. The Department shall be entitled to

enforce the terms of this instrument by resort to specific

performance or legal process. This Covenant shall be enforceable by

the Department pursuant to Health and Safety Code, Division 20,
Chapter 6.5, Article 8 (commencing with seczion 25180). Failure of

the Cavenantar, Owner ar Occupa2lt to comply wi_h any of the
Restrict{ons specifically applicable to it shall be grounds for the

Department to require that the Covenanter, 0%,rner, or Occupant modify
1
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or re_move any improvements ("improvements" herein shall mean ai!

buildings, roads, driveways, and paved parking areas) construcned or

placed upon any portion of the Properny in violation of the
Restrictions. All remedies available hereunder shall be in addition

to any and all other r_medies at law or in equity, including C_C!_,

and violation of this Covenant shall be grounds for the Depart_me-_t

to file civil or criminal actions as provided by law or e<9_itv.

ARTICLE Vq

VARi_./_CE, TEP_HINAT_.ON, AND TERI__

6.0±. Variarj:e° Co._en_]_o_ or al%y other aggrieved persofr,

may apply to _he Dep_c_mer_t for a ,mritten variance from. the

provisions of this Cove.n_c_<. Such application shall be rmade im
accordance with H&SC section 25233. .Unless and until the State of

California assumes CERCLA Lead Agency responsibility for Site

oper_.tJ.on and maintenance, no. variance may be granted under this

paragraph 6.01 without prior review and-prior concurrence of the

variance by U.S. EPA. If requested by the Department or U.S. EPA, a/zy
approved variance shall be recorded in the land records by the person

or entity granted the variance.

6.02 TerminatiQn. Covenanter, or any other a_grieved person,

may apply to the Department for a termination of the Restrictions or
other terms of this Covenant as they apply to all or any portion of

the Property. Such application shall be made in accordance with H&SC
section" 25234. Unless and until the State of California assumes

CERCLA Lead Agency responsibility for Site operation and maintenance,
no termination may be granted under this Paragraph 6.02 without prior

review and prior written concurrence of the termination by U.S. EPA.

6.03 Term. Unless ended in accordance with the Termination

paragraph above,' by law, or by the Department in the exercise of its
discretion, after review and prior written concurrence by U.S. EPA,

this Covenan_ shall continue in effect in perpetuity.

ARTICLE VII

M_SCELLANEOUS

7.01. No Dedication or Ta]¢J_nq. Nothing set forth in-th_s"
Covenant shall, be construed to be a ,gift or dedication, or offer of

a gift or dedication, of the Property: or any portion thereof to" the

general p_blic or anyone else for any pu_-l_ose whatsoever. Further:

nothing set forth in this Covenant shall be construed to effect a

tak_ing under state dr federal law.

7.02. Demartment References. All references to the Depart.merit

include successor agencies/depart,_ents or other successor entity.

7.03. Recordation. The Covenantor shall record this Covenant,

with all referenced Exhibits, in the County of Santa Clara within te-n
(10) days of the Covenantor's receipt of a fully executed original.
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7.04. Notices. W_e_never any person gives or se__-,Tesany -_Totice

("Notice" as used herein includes any d_nd or other communication

with respect to this Covenam_n) , each such Notice shall be in writing

and shall be de=--med effective: (!) when delivered, if personally

delivered to the person being se__-_ed or to an officer of a corporate

party being served, or (2_tinree (3) business days after deposit in

t_he mail, if mailed by United States mail, postage paid, certified,

return receipt recflested:

To Owner: i0 th Street _Land Management

c/o JerrT_ Daniels

6438 P.:__wickshire W_i"
San Jose, California 95120

To Department: Barbara J. Cook, P.E., Chief

Depart_menc of Toxic Substances Control

Northern California - Coasna! Cleanup

Operations Branch

700 Heinz Avenue, Suite i00
Berkeley, California 94710

To EP-__: U.S. EPA, Region IX

Re: Lorentz Barrel & Drum Superfund Site
CERCLiS : C.AD029295706

Attn: Diane Strassmaier

75 Hawthorne Street, SFD-7-4

San Francisco, California 94105-3901

Any party may change its address or the individual to whose attention

a Notice is to be sent by giving written Notice in compliance with

this paragraph.

7.05. Partial Invalidity. If any portion of the Restrictions

or other terms set forth herein is determined by a court of competent

jurisdiction_to be invalid for any reason, the s'_Jivinq portions of

this Covenant, or the application of such portions to persons or
circumstances other than those to which it is found to be invalid,

shall remain in full force and effect as if such portion found
invalid had not been included herein.

7.06. Liberal Construction. Any general rule of constr_ction

to the contrary_ notwithstanding, this instru_._nt shall be liberallN
constz_led to effect the pL_rpose of this instrument.and_the policy alld

puz-pose of CERCI_. If auly provision of this instroraent is found to

be ambi_cs/ous, an inte__-pretation consistent with the purpose of this
i_nst__o-ment that would render the provision valid shall be favored

over any interpretation that would render it invalid.

7.07 Third Party BeneficiarY. U.S. EPA' s rights as a third

D party beneficiary of this Covenant shall be construed pursuant toprinciples of contract law under the statutory_ and common law of the

Stateof California.

i
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7.08 Sta_uto_ References. All statutory references include

successor provisions.

7_N WITNESS eNIIEREOF, the'.Parties execute _his Covenant.

\,,} .
T_ C.'._e: J_aniel_, (President

1Oth Street La_d Manag_mer,_t

/ /
Department of ToxJ-_ Substances Control

Title: _. '
Northern Califo_-,-.= i Coastal Cleanup

Operations Branch

Date: -'q_/ I z4) "2._--

I
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E_Y_HIBIT A

(Legal Description)

All that certain real property, situated in the City, of'San .lose, Count' of Santa Clara, S_ate of

California, described as ibllows: =_

Parcel l_ ___sM,_ on d_at Parcel Map _led _'orrecord [ix_.,_ .oK_ce o£ the R__,eordecGf the County

of,_i_.ta Clara, Sta_ of California on March 10, 1981, it. Book 480 of Maps, page(.s).41.

EXCEPTING th-:_Northwest 30 5;_t of the inost ";c.:'thwest 219_.60 :Feetconv:.yed to A.ra[a

Wegmrn, Inc., a California ,,:,_iporati_::Sy D: _;d recorded in Book H 014, O t:ficial'Reco/ds, .P-:ge
7.33, and as described in Lot Line ,,_djustr,',mt. recorded in Book G 628, Ol:ficiat Records, Page
.364.



I

STATEOF_iA )
)

cou_Y oF l_ ____.,_ i! )

O '" 'S _ da" of _.LLL_ d _u._ in the year

:..... ' '/'m _\" ,1

// d
_=)ersonally kno,_ to me (or proved to me of± the basi_g o_ satisfactory_
evidence) to be the person(s)whose n_;_Le(s)i_; /a_.e ,__oscribed-to the
within inn_-rument and acknowledged to me that he/she/they executed
the same in his/her/their authorized capacJty(ies), and that by
his/her/their signature(s) on t:he instrument the person(s), or the
entity upon behalf of which the person(s) acted: executed the
instrument.

WITNESS my hand and official, seal.

sitar 0 b'kLUb
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S P_OSE ACX'N o1Ar'LED GMENT

• (DATE) ...... (NOTARY) w

I personallyappeared 5[_ff'_-_[2-_, '_h4--.A/lJ C GO[_--- ......... i

.A Persc,aaD., blown to me -OR'- ._oved to me on the basis of satisfactory

, evidence to be the persor.l(s) whose n_u_ets) "

, is/a_....e-subscribed to the wlrMn insw" :_em ant',

i acknowledged to me that he/she/they executed ?
[ the same in his/her/thelr authorize_
? _ ........... capacity(ies), and that by his/her/their -

I -' ,_ FRANK ;=ISCITELLI_ si_amre(s) on the insEumenl: the person(s), t
$ _i_ COMM. ,_1202848 - . . "
i ._NOTARYPU_L{C-CALIFQRNIA_ . or the entity upon behalf of whlch the •

";' "_ ALAMEDACOUNTY 0I .\_Jco_ _ per_o_s)=ede_e¢utedthe=_eut I

__ WTrNES_my hand and official seal. ?

-" ' _OTARy'SStG_,_I'IlI_ - i

i OPTIONAL INFOR.MATION ' i
The information below is nat requked by law. However, it could prevent fraudulent attachment of this acimowl- |

• edgmem to art unauthorized dcx:mment. " ;

CAPACITY C_DBY SIGNER (PRINCIPAL) DESCRIPTION OF ATTACEED DOCIDIENT

i _O_qDUAL " -- . # .1 i'

l UJc°RP°RA_°_-_TczR " -__<__. .I

I [] _._ORNEY-I:N-FACr A, CA "- n_,j 3 "

i- .... l
• I I GUARD L,%N/CONSF_/_.VATOR •

SIGNER tS REPRESENTING- " "!

NAME OF P_R_ON(S) OR ENTrlW(IES} "
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